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but no later than 120 days after the date of
enactment. No Economic Recovery Pay-
ments shall be made after December 31, 2010.
SECTION 2202. SPECIAL CREDIT FOR CERTAIN
GOVERNMENT RETIREES.

Current Law

No provision.
House Bill

No provision.
Senate Bill

No provision.
Conference Agreement

The conference agreement creates a $250
credit ($500 for a joint return where both
spouses are eligible) against income taxes
owed for tax year 2009 for individuals who re-
ceive a government pension or annuity from
work not covered by Social Security, and
were not eligible to receive a payment under
section 2201. If the individual is also eligible
for the ‘“Making Work Pay”’ credit from Sec-
tion 1001, that credit shall be reduced by the
credit made under this section.u Each tax re-
turn on which this credit is claimed must in-
clude the social security number of the tax-
payer (in the case of a joint return, the so-
cial security number of at least one spouse).u
The provision states that the credit under
this section shall be a refundable credit.

The provision provides that any credit or
refund allowed or made by this provision
shall not be taken into account as income
and shall not be taken into account as re-
sources for the month of receipt and the fol-
lowing two months for purposes of deter-
mining the eligibility of such individual or
any other individual for benefits or assist-
ance, or the amount or extent of benefits or
assistance, under any Federal program or
under any State or local program financed in
whole or in part with Federal funds.

The provision is effective on the date of en-
actment.

TITLE III—HEALTH INSURANCE
ASSISTANCE

A. ASSISTANCE FOR COBRA CONTINUATION
COVERAGE (SEC. 3002(A) OF THE HOUSE BILL,
SEC. 3001 OF THE SENATE AMENDMENT, SEC.
3001 OF THE CONFERENCE AGREEMENT, AND
SEC. 4980B AND NEW SECS. 139C, 6432, AND
6720C OF THE CODE)

PRESENT LAW

In general
The Code contains rules that require cer-

tain group health plans to offer certain indi-

viduals (‘‘qualified beneficiaries’’) the oppor-
tunity to continue to participate for a speci-
fied period of time in the group health plan

(‘‘continuation coverage’) after the occur-

rence of certain events that otherwise would

have terminated such participation (‘‘quali-
fying events’ ).228 These continuation cov-
erage rules are often referred to as ‘“‘COBRA
continuation coverage’ or ‘“‘COBRA,” which
is a reference to the acronym for the law
that added the continuation coverage rules
to the Code.229

The Code imposes an excise tax on a group
health plan if it fails to comply with the

COBRA continuation coverage rules with re-

spect to a qualified beneficiary. The excise

tax with respect to a qualified beneficiary
generally is equal to $100 for each day in the
noncompliance period with respect to the
failure. A plan’s noncompliance period gen-
erally begins on the date the failure first oc-

228 Sec. 4980B

229The COBRA rules were added to the Code by the
Consolidated Omnibus Budget Reconciliation Act of
1985, Pub. L. No. 99-272. The rules were originally
added as Code sections 162(i) and (k). The rules were
later restated as Code section 4980B, pursuant to the
Technical and Miscellaneous Revenue Act of 1988,
Pub. L. No. 100-647.
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curs and ends when the failure is corrected.
Special rules apply that limit the amount of
the excise tax if the failure would not have
been discovered despite the exercise of rea-
sonable diligence or if the failure is due to
reasonable cause and not willful neglect.

In the case of a multiemployer plan, the
excise tax generally is imposed on the group
health plan. A multiemployer plan is a plan
to which more than one employer is required
to contribute, that is maintained pursuant
to one or more collective bargaining agree-
ments between one or more employee organi-
zations and more than one employer, and
that satisfies such other requirements as the
Secretary of Labor may prescribe by regula-
tion. In the case of a plan other than a mul-
tiemployer plan (a ‘‘single employer plan’’),
the excise tax generally is imposed on the
employer.

Plans subject to COBRA

A group health plan is defined as a plan of,
or contributed to by, an employer (including
a self-employed person) or employee organi-
zation to provide health care (directly or
otherwise) to the employees, former employ-
ees, the employer, and others associated or
formerly associated with the employer in a
business relationship, or their families. A
group health plan includes a self-insured
plan. The term group health plan does not,
however, include a plan under which sub-
stantially all of the coverage is for qualified
long-term care services.

The following types of group health plans
are not subject to the Code’s COBRA rules:
(1) a plan established and maintained for its
employees by a church or by a convention or
association of churches which is exempt
from tax under section 501 (a ‘‘church plan’’);
(2) a plan established and maintained for its
employees by the Federal government, the
government of any State or political subdivi-
sion thereof, or by any instrumentality of
the foregoing (a ‘‘governmental plan’’)230 and
(3) a plan maintained by an employer that
normally employed fewer than 20 employees
on a typical business day during the pre-
ceding calendar year23! (a ‘‘small employer
plan’’).

Qualifying events and qualified beneficiaries

A qualifying event that gives rise to
COBRA continuation coverage includes, with
respect to any covered employee, the fol-
lowing events which would result in a loss of
coverage of a qualified beneficiary under a
group health plan (but for COBRA continu-
ation coverage): (1) death of the covered em-
ployee; (2) the termination (other than by
reason of such employee’s gross misconduct),
or a reduction in hours, of the covered em-
ployee’s employment; (3) divorce or legal
separation of the covered employee; (4) the
covered employee becoming entitled to Medi-
care benefits under title XVIII of the Social
Security Act; (6) a dependent child ceasing
to be a dependent child under the generally
applicable requirements of the plan; and (6) a
proceeding in a case under the U.S. Bank-
ruptcy Code commencing on or after July 1,
1986, with respect to the employer from
whose employment the covered employee re-
tired at any time.

A ‘“‘covered employee’’ is an individual who
is (or was) provided coverage under the group
health plan on account of the performance of
services by the individual for one or more
persons maintaining the plan and includes a
self-employed individual. A ‘“‘qualified bene-
ficiary’’ means, with respect to a covered

230 A governmental plan also includes certain plans

established by an Indian tribal government.

231Tf the plan is a multiemployer plan, then each
of the employers contributing to the plan for a cal-
endar year must normally employ fewer than 20 em-
ployees during the preceding calendar year.
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employee, any individual who on the day be-
fore the qualifying event for the employee is
a beneficiary under the group health plan as
the spouse or dependent child of the em-
ployee. The term qualified beneficiary also
includes the covered employee in the case of
a qualifying event that is a termination of
employment or reduction in hours.
Continuation coverage requirements

Continuation coverage that must be of-
fered to qualified beneficiaries pursuant to
COBRA must consist of coverage which, as of
the time coverage is being provided, is iden-
tical to the coverage provided under the plan
to similarly situated non-COBRA bene-
ficiaries under the plan with respect to
whom a qualifying event has not occurred. If
coverage under a plan is modified for any
group of similarly situated non-COBRA bene-
ficiaries, the coverage must also be modified
in the same manner for qualified bene-
ficiaries. Similarly situated non-COBRA
beneficiaries means the group of covered em-
ployees, spouses of covered employees, or de-
pendent children of covered employees who
(i) are receiving coverage under the group
health plan for a reason other than pursuant
to COBRA, and (ii) are the most similarly
situated to the situation of the qualified ben-
eficiary immediately before the qualifying
event, based on all of the facts and cir-
cumstances.

The maximum required period of continu-
ation coverage for a qualified beneficiary
(i.e., the minimum period for which continu-
ation coverage must be offered) depends
upon a number of factors, including the spe-
cific qualifying event that gives rise to a
qualified beneficiary’s right to elect continu-
ation coverage. In the case of a qualifying
event that is the termination, or reduction
of hours, of a covered employee’s employ-
ment, the minimum period of coverage that
must be offered to the qualified beneficiary
is coverage for the period beginning with the
loss of coverage on account of the qualifying
event and ending on the date that is 18
months?32 after the date of the qualifying
event. If coverage under a plan is lost on ac-
count of a qualifying event but the loss of
coverage actually occurs at a later date, the
minimum coverage period may be extended
by the plan so that it is measured from the
date when coverage is actually lost.

The minimum coverage period for a quali-
fied beneficiary generally ends upon the ear-
liest to occur of the following events: (1) the
date on which the employer ceases to provide
any group health plan to any employee, (2)
the date on which coverage ceases under the
plan by reason of a failure to make timely
payment of any premium required with re-
spect to the qualified beneficiary, and (3) the
date on which the qualified beneficiary first
becomes (after the date of election of con-
tinuation coverage) either (i) covered under
any other group health plan (as an employee
or otherwise) which does not include any ex-
clusion or limitation with respect to any
preexisting condition of such beneficiary or
(ii) entitled to Medicare benefits under title
XVIII of the Social Security Act. Mere eligi-
bility for another group health plan or Medi-
care benefits is not sufficient to terminate
the minimum coverage period. Instead, the
qualified beneficiary must be actually cov-
ered by the other group health plan or en-
rolled in Medicare. Coverage under another
group health plan or enrollment in Medicare

2321n the case of a qualified beneficiary who is de-
termined, under Title II or XVI of the Social Secu-
rity Act, to have been disabled during the first 60
days of continuation coverage, the 18 month min-
imum coverage period is extended to 29 months with
respect to all qualified beneficiaries if notice is
given before the end of the initial 18 month continu-
ation coverage period.
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does not terminate the minimum coverage
period if such other coverage or Medicare en-
rollment begins on or before the date that
continuation coverage is elected.

Election of continuation coverage

The COBRA rules specify a minimum elec-
tion period under which a qualified bene-
ficiary is entitled to elect continuation cov-
erage. The election period begins not later
than the date on which coverage under the
plan terminates on account of the qualifying
event, and ends not earlier than the later of
60 days or 60 days after notice is given to the
qualified beneficiary of the qualifying event
and the beneficiary’s election rights.

Notice requirements

A group health plan is required to give a
general notice of COBRA continuation cov-
erage rights to employees and their spouses
at the time of enrollment in the group
health plan.

An employer is required to give notice to
the plan administrator of certain qualifying
events (including a loss of coverage on ac-
count of a termination of employment or re-
duction in hours) generally within 30 days of
the qualifying event. A covered employee or
qualified beneficiary is required to give no-
tice to the plan administrator of certain
qualifying events within 60 days after the
event. The qualifying events giving rise to
an employee or beneficiary notification re-
quirement are the divorce or legal separa-
tion of the covered employee or a dependent
child ceasing to be a dependent child under
the terms of the plan. Upon receiving notice
of a qualifying event from the employer, cov-
ered employee, or qualified beneficiary, the
plan administrator is then required to give
notice of COBRA continuation coverage
rights within 14 days to all qualified bene-
ficiaries with respect to the event.

Premiums

A plan may require payment of a premium
for any period of continuation coverage. The
amount of such premium generally may not
exceed 102 percent 233 of the ‘‘applicable pre-
mium” for such period and the premium
must be payable, at the election of the
payor, in monthly installments.

The applicable premium for any period of
continuation coverage means the cost to the
plan for such period of coverage for similarly
situated non-COBRA beneficiaries with re-
spect to whom a qualifying event has not oc-
curred, and is determined without regard to
whether the cost is paid by the employer or
employee. The determination of any applica-
ble premium is made for a period of 12
months (the ‘‘determination period’) and is
required to be made before the beginning of
such 12 month period.

In the case of a self-insured plan, the appli-
cable premium for any period of continu-
ation coverage of qualified beneficiaries is
equal to a reasonable estimate of the cost of
providing coverage during such period for
similarly situated non-COBRA beneficiaries
which is determined on an actuarial basis
and takes into account such factors as the
Secretary of Treasury prescribes in regula-
tions. A self-insured plan may elect to deter-
mine the applicable premium on the basis of
an adjusted cost to the plan for similarly sit-
uated non-COBRA beneficiaries during the
preceding determination period.

A plan may not require payment of any
premium before the day which is 45 days
after the date on which the qualified bene-
ficiary made the initial election for continu-

233In the case of a qualified beneficiary whose min-
imum coverage period is extended to 29 months on
account of a disability determination, the premium
for the period of the disability extension may not
exceed 150 percent of the applicable premium for the
period.
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ation coverage. A plan is required to treat
any required premium payment as timely if
it is made within 30 days after the date the
premium is due or within such longer period
as applies to, or under, the plan.
Other continuation coverage rules

Continuation coverage rules which are par-
allel to the Code’s continuation coverage
rules apply to group health plans under the
Employee Retirement Income Security Act
of 1974 (ERISA).23¢ ERISA generally permits
the Secretary of Labor and plan participants
to bring a civil action to obtain appropriate
equitable relief to enforce the continuation
coverage rules of ERISA, and in the case of
a plan administrator who fails to give timely
notice to a participant or beneficiary with
respect to COBRA continuation coverage, a
court may hold the plan administrator liable
to the participant or beneficiary in the
amount of up to $110 a day from the date of
such failure.

Although the Federal government and
State and local governments are not subject
to the Code and ERISA’s continuation cov-
erage rules, other laws impose similar
continua ion coverage requirements with re-
spect to plans maintained by such govern-
mental employers.23> In addition, many
States have enacted laws or promulgated
regulations that provide continuation cov-
erage rights that are similar to COBRA con-
tinuation coverage rights in the case of a
loss of group health coverage. Such State
laws, for example, may apply in the case of
a loss of coverage under a group health plan
maintained by a small employer.

HOUSE BILL
Reduced COBRA premium

The provision provides that, for a period
not exceeding 12 months, an assistance eligi-
ble individual is treated as having paid any
premium required for COBRA continuation
coverage under a group health plan if the in-
dividual pays 35 percent of the premium.236
Thus, if the assistance eligible individual
pays 35 percent of the premium, the group
health plan must treat the individual as hav-
ing paid the full premium required for
COBRA continuation coverage, and the indi-
vidual is entitled to a subsidy for 65 percent
of the premium. An assistance eligible indi-
vidual is any qualified beneficiary who elects
COBRA continuation coverage and satisfies
two additional requirements. First, the
qualifying event with respect to the covered
employee for that qualified beneficiary must
be a loss of group health plan coverage on ac-
count of an involuntary termination of the
covered employee’s employment. However, a
termination of employment for gross mis-
conduct does not qualify (since such a termi-

234 Secs. 601 to 608 of ERISA.

235 Continuation coverage rights similar to COBRA
continuation coverage rights are provided to indi-
viduals covered by health plans maintained by the
Federal government. 5 U.S.C. sec. 8905a. Group
health plans maintained by a State that receives
funds under Chapter 6A of Title 42 of the United
States Code (the Public Health Service Act) are re-
quired to provide continuation coverage rights simi-
lar to COBRA continuation coverage rights for indi-
viduals covered by plans maintained by such State
(and plans maintained by political subdivisions of
such State and agencies and instrumentalities of
such State or political subdivision of such State). 42
U.S.C. sec. 300bb-1.

236 For this purpose, payment by an assistance eli-
gible individual includes payment by another indi-
vidual paying on behalf of the individual, such as a
parent or guardian, or an entity paying on behalf of
the individual, such as a State agency or charity.
Further, the amount of the premium used to cal-
culate the reduced premium is the premium amount
that the employee would be required to pay for
COBRA continuation coverage absent this premium
reduction (e.g. 102 percent of the ‘‘applicable pre-
mium’’ for such period).
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nation under present law does not qualify for
COBRA continuation coverage). Second, the
qualifying event must occur during the pe-
riod beginning September 1, 2008 and ending
with December 31, 2009 and the qualified ben-
eficiary must be eligible for COBRA continu-
ation coverage during that period and elect
such coverage.

An assistance eligible individual can be
any qualified beneficiary associated with the
relevant covered employee (e.g., a dependent
of an employee who is covered immediately
prior to a qualifying event), and such quali-
fied beneficiary can independently elect
COBRA (as provided under present law
COBRA rules) and independently receive a
subsidy. Thus, the subsidy for an assistance
eligible individual continues after an inter-
vening death of the covered employee.

Under the provision, any subsidy provided
is excludible from the gross income of the
covered employee and any assistance eligible
individuals. However, for purposes of deter-
mining the gross income of the employer and
any welfare benefit plan of which the group
health plan is a part, the amount of the pre-
mium reduction is intended to be treated as
an employee contribution to the group
health plan. Finally, under the provision,
notwithstanding any other provision of law,
the subsidy is not permitted to be considered
as income or resources in determining eligi-
bility for, or the amount of assistance or
benefits under, any public benefit provided
under Federal or State law (including the
law of any political subdivision).

Eligible COBRA continuation coverage

Under the provision, continuation coverage
that qualifies for the subsidy is not limited
to coverage required to be offered under the
Code’s COBRA rules but also includes con-
tinuation coverage required under State law
that requires continuation coverage com-
parable to the continuation coverage re-
quired under the Code’s COBRA rules for
group health plans not subject to those rules
(e.g., a small employer plan) and includes
continuation coverage requirements that
apply to health plans maintained by the Fed-
eral government or a State government.
Comparable continuation coverage under
State law does not include every State law
right to continue health coverage, such as a
right to continue coverage with no rules that
limit the maximum premium that can be
charged with respect to such coverage. To be
comparable, the right generally must be to
continue substantially similar coverage as
was provided under the group health plan (or
substantially similar coverage as is provided
to similarly situated beneficiaries) at a
monthly cost that is based on a specified per-
centage of the group health plan’s cost of
providing such coverage.

The cost of coverage under any group
health plan that is subject to the Code’s
COBRA rules (or comparable State require-
ments or continuation coverage requirement
under health plans maintained by the Fed-
eral government or any State government) is
eligible for the subsidy, except contributions
to a health flexible spending account.
Termination of eligibility for reduced premiums

The assistance eligible individual’s eligi-
bility for the subsidy terminates with the
first month beginning on or after the earlier
of (1) the date which is 12 months after the
first day of the first month for which the
subsidy applies, (2) the end of the maximum
required period of continuation coverage for
the qualified beneficiary under the Code’s
COBRA rules or the relevant State or Fed-
eral law (or regulation), or (3) the date that
the assistance eligible individual becomes el-
igible for Medicare benefits under title XVIII
of the Social Security Act or health coverage
under another group health plan (including,
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for example, a group health plan maintained
by the new employer of the individual or a
plan maintained by the employer of the indi-
vidual’s spouse). However, eligibility for cov-
erage under another group health plan does
not terminate eligibility for the subsidy if
the other group health plan provides only
dental, vision, counseling, or referral serv-
ices (or a combination of the foregoing), is a
health flexible spending account or health
reimbursement arrangement, or is coverage
for treatment that is furnished in an on-site
medical facility maintained by the employer
and that consists primarily of first-aid serv-
ices, prevention and wellness care, or similar
care (or a combination of such care).

If a qualified beneficiary paying a reduced
premium for COBRA continuation coverage
under this provision becomes eligible for
coverage under another group health plan or
Medicare, the provision requires the quali-
fied beneficiary to notify, in writing, the
group health plan providing the COBRA con-
tinuation coverage with the reduced pre-
mium of such eligibility under the other plan
or Medicare. The notification by the assist-
ance eligible individual must be provided to
the group health plan in the time and man-
ner as is specified by the Secretary of Labor.
If an assistance eligible individual fails to
provide this notification at the required
time and in the required manner, and as a re-
sult the individual’s COBRA continuation
coverage continues to be subsidized after the
termination of the individual’s eligibility for
such subsidy, a penalty is imposed on the in-
dividual equal to 110 percent of the subsidy
provided after termination of eligibility.

This penalty only applies if the subsidy in
the form of the premium reduction is actu-
ally provided to a qualified beneficiary for a
month that the beneficiary is not eligible for
the reduction. Thus, for example, if a quali-
fied beneficiary becomes eligible for cov-
erage under another group health plan and
stops paying the reduced COBRA continu-
ation premium, the penalty generally will
not apply. As discussed below, under the pro-
vision, the group health plan is reimbursed
for the subsidy for a month (65 percent of the
amount of the premium for the month) only
after receipt of the qualified beneficiary’s
portion (35 percent of the premium amount).
Thus, the penalty generally will only arise
when the qualified beneficiary continues to
pay the reduced premium and does not notify
the group health plan providing COBRA con-
tinuation coverage of the beneficiary’s eligi-
bility under another group health plan or
Medicare.

Special COBRA election opportunity

The provision provides a special 60 day
election period for a qualified beneficiary
who is eligible for a reduced premium and
who has not elected COBRA continuation
coverage as of the date of enactment. The 60
day election period begins on the date that
notice is provided to the qualified bene-
ficiary of the special election period. How-
ever, this special election period does not ex-
tend the period of COBRA continuation cov-
erage beyond the original maximum required
period (generally 18 months after the quali-
fying event) and any COBRA continuation
coverage elected pursuant to this special
election period begins on the date of enact-
ment and does not include any period prior
to that date. Thus, for example, if a covered
employee involuntarily terminated employ-
ment on September 10, 2008, but did not elect
COBRA continuation coverage and was not
eligible for coverage under another group
health plan, the employee would have 60
days after date of notification of this new
election right to elect the coverage and re-
ceive the subsidy. If the employee made the
election, the coverage would begin with the
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date of enactment and would not include any
period prior to that date. However, the cov-
erage would not be required to last for 18
months. Instead the maximum required
COBRA continuation coverage period would
end not later than 18 months after Sep-
tember 10, 2008.

The special enrollment provision applies to
a group health plan that is subject to the
COBRA continuation coverage requirements
of the Code, ERISA, Title 5 of the United
States Code (relating to plans maintained by
the Federal government), or the Public
Health Service Act (‘“PHSA”).

With respect to an assistance eligible indi-
vidual who elects coverage pursuant to the
special election period, the period beginning
on the date of the qualifying event and end-
ing with the day before the date of enact-
ment is disregarded for purposes of the rules
that limit the group health plan from impos-
ing pre-existing condition limitations with
respect to the individual’s coverage.237
Reimbursement of group health plans

The provision provides that the entity to
which premiums are payable (determined
under the applicable COBRA continuation
coverage requirement)238 shall be reimbursed
by the amount of the premium for COBRA
continuation coverage that is no aid by an
assistance eligible individual on account of
the premium reduction. An entity is not eli-
gible for subsidy reimbursement, however,
until the entity has received the reduced pre-
mium payment from the assistance eligible
individual. To the extent that such entity
has liability for income tax withholding
from wages23? or FICA taxes?240 with respect
to its employees, the entity is reimbursed by
treating the amount that is reimbursable to
the entity as a credit against its liability for
these payroll taxes.2®! To the extent that
such amount exceeds the amount of the enti-
ty’s liability for these payroll taxes, the Sec-
retary shall reimburse the entity for the ex-
cess directly. The provision requires any en-
tity entitled to such reimbursement to sub-
mit such reports as the Secretary of Treas-
ury may require, including an attestation of
the involuntary termination of employment
of each covered employee on the basis of
whose termination entitlement to reim-
bursement of premiums is claimed, and a re-
port of the amount of payroll taxes offset for
a reporting period and the estimated offsets
of such taxes for the next reporting period.
This report is required to be provided at the

237 Section 9801 provides that a group health plan

may impose a pre-existing condition exclusion for
no more than 12 months after a participant or bene-
ficiary’s enrollment date. Such 12-month period
must be reduced by the aggregate period of cred-
itable coverage (which includes periods of coverage
under another group health plan). A period of cred-
itable coverage can be disregarded if, after the cov-
erage period and before the enrollment date, there
was a 63-day period during which the individual was
not covered under any creditable coverage. Similar
rules are provided under ERISA and PHSA.

238 Applicable continuation coverage that qualifies
for the subsidy and thus for reimbursement is not
limited to coverage required to be offered under the
Code’s COBRA rules but also includes continuation
coverage required under State law that requires con-
tinuation coverage comparable to the continuation
coverage required under the Code’s COBRA rules for
group health plans not subject to those rules (e.g., a
small employer plan) and includes continuation cov-
erage requirements that apply to health plans main-
tained by the Federal government or a State govern-
ment.

239 Sec. 3401.

240 Sec. 3102 (relating to FICA taxes applicable to
employees) and sec. 3111 (relating to FICA taxes ap-
plicable to employers).

241In determining any amount transferred or ap-
propriated to any fund under the Social Security
Act, amounts credited against an employer’s payroll
tax obligations pursuant to the provision shall not
be taken into account.
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same time as the deposits of the payroll
taxes would have been required, absent the
offset, or such times as the Secretary speci-
fies.

Notice requirements

The notice of COBRA continuation cov-
erage that a plan administrator is required
to provide to qualified beneficiaries with re-
spect to a qualifying event under present law
must contain, under the provision, addi-
tional information including, for example,
information about the qualified beneficiary’s
right to the premium reduction (and subsidy)
and the conditions on the subsidy, and a de-
scription of the obligation of the qualified
beneficiary to notify the group health plan
of eligibility under another group health
plan or eligibility for Medicare benefits
under title XVIII of the Social Security Act,
and the penalty for failure to provide this
notification. The provision also requires a
new notice to be given to qualified bene-
ficiaries entitled to a special election period
after enactment. In the case of group health
plans that are not subject to the COBRA con-
tinuation coverage requirements of the Code,
ERISA, Title 5 of the United States Code (re-
lating to plans maintained by the Federal
government), or PHSA, the provision re-
quires that notice be given to the relevant
employees and beneficiaries as well, as speci-
fied by the Secretary of Labor. Within 30
days after enactment, the Secretary of Labor
is directed to provide model language for the
additional notification required under the
provision. The provision also provides an ex-
pedited 10-day review process by the Depart-
ment of Labor, under which an individual
may request review of a denial of treatment
as an assistance eligible individual by a
group health plan.

Regulatory authority

The provision provides authority to the
Secretary of the Treasury to issue regula-
tions or other guidance as may be necessary
or appropriate to carry out the provision, in-
cluding any reporting requirements or the
establishment of other methods for verifying
the correct amounts of payments and credits
under the provision. For example, the Sec-
retary of the Treasury might require
verification on the return of an assistance el-
igible individual who is the covered em-
ployee that the individual’s termination of
employment was involuntary. The provision
directs the Secretary of the Treasury to
issue guidance or regulations addressing the
reimbursement of the subsidy in the case of
a multiemployer group health plan. The pro-
vision also provides authority to the Sec-
retary of the Treasury to promulgate rules,
procedures, regulations, and other guidance
as is necessary and appropriate to prevent
fraud and abuse in the subsidy program, in-
cluding the employment tax offset mecha-
nism.

Reports

The provision requires the Secretary of the
Treasury to submit an interim and a final re-
port regarding the implementation of the
premium reduction provision. The interim
report is to include information about the
number of individuals receiving assistance,
and the total amount of expenditures in-
curred, as of the date of the report. The final
report, to be issued as soon as practicable
after the last period of COBRA continuation
coverage for which premiums are provided, is
to include similar information as provided in
the interim report, with the addition of in-
formation about the average dollar amount
(monthly and annually) of premium reduc-
tions provided to such individuals. The re-
ports are to be given to the Committee on
Ways and Means, the Committee on Energy
and Commerce, the Committee on Health
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Education, Labor and Pensions and the Com-
mittee on Finance.
Effective date

The provision is effective for premiums for
months of coverage beginning on or after the
date of enactment. However, it is intended
that a group health plan will not fail to sat-
isfy the requirements for COBRA continu-
ation coverage merely because the plan ac-
cepts payment of 100 percent of the premium
from an assistance eligible employee during
the first two months beginning on or after
the date of enactment while the premium re-
duction is being implemented, provided the
amount of the resulting premium overpay-
ment is credited against the individual’s pre-
mium (35 percent of the premium) for future
months or the overpayment is otherwise re-
paid to the employee as soon as practical.

SENATE AMENDMENT

The Senate amendment is the same as the
House bill with certain modifications. The
amount of the COBRA the premium reduc-
tion (or subsidy) is 50 percent of the required
premium under the Senate amendment
(rather than 65 percent as provided under the
House bill).

In addition, a group health plan is per-
mitted to provide a special enrollment right
to assistance-eligible individuals to allow
them to change coverage options under the
plan in conjunction with electing COBRA
continuation coverage. Under this special en-
rollment right, the assistance eligible indi-
vidual must only be offered the option to
change to any coverage option offered to em-
ployed workers that provides the same or
lower health insurance premiums than the
individual’s group health plan coverage as of
the date of the covered employee’s quali-
fying event. If the individual elects a dif-
ferent coverage option under this special en-
rollment right in conjunction with electing
COBRA continuation coverage, this is the
coverage that must be provided for purposes
of satisfying the COBRA continuation cov-
erage requirement. However the coverage
plan option into which the individual must
be given the opportunity to enroll under this
special enrollment right does not include the
following: a coverage option providing only
dental, vision, counseling, or referral serv-
ices (or a combination of the foregoing); a
health flexible spending account or health
reimbursement arrangement; or coverage for
treatment that is furnished in an on-site
medical facility maintained by the employer
and that consists primarily of first-aid serv-
ices, prevention and wellness care, or similar
care (or a combination of such care).

Effective date.—The provision is effective
for months of coverage beginning after the
date of enactment. In addition, the Senate
amendment specifically provides rules for re-
imbursement of an assistance eligible indi-
vidual if such individual pays 100 percent of
the premium required for COBRA continu-
ation coverage for any month during the 60-
day period beginning on the first day of the
first month after the date of enactment. The
person who receives the premium overpay-
ment is permitted to provide a credit to the
assistance eligible individual for the amount
overpaid against one or more subsequent pre-
miums (subject to the 50 percent payment
rule) for COBRA continuation coverage, but
only if it is reasonable to believe that the
credit for the excess will be used by the as-
sistance eligible individual within 180 days of
the individual’s overpayment. Otherwise, the
person must make a reimbursement payment
to the individual for the amount of the pre-
mium overpayment within 60 days of receiv-
ing the overpayment. Further, if as of any
day during the 180-day period it is no longer
reasonable to believe that the credit will be
used during that period by the assistance eli-
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gible individual (e.g., the individual ceases

to be eligible for COBRA continuation cov-

erage), payment equal to the remainder of

the credit outstanding must be made to the

individual within 60 days of such day.
CONFERENCE AGREEMENT

In general

The conference agreement generally fol-
lows the House bill. Thus, as under the House
bill, the rate of the premium subsidy is 65
percent of the premium for a period of cov-
erage. However, the period of the premium
subsidy is limited to a maximum of 9 months
of coverage (instead of a maximum of 12
months). As under the House bill and Senate
amendment, the premium subsidy is only
provided with respect to involuntary termi-
nations that occur on or after September 1,
2008, and before January 1, 2010.

The conference agreement includes the
provision in the Senate amendment that per-
mits a group health plan to provide a special
enrollment right to assistance eligible indi-
viduals to allow them to change coverage op-
tions under the plan in conjunction with
electing COBRA continuation coverage.242
This provision only allows a group health
plan to offer additional coverage options to
assistance eligible individuals and does not
change the basic requirement under Federal
COBRA continuation coverage requirements
that a group health plan must allow an as-
sistance eligible individual to choose to con-
tinue with the coverage in which the indi-
vidual is enrolled as of the qualifying
event.24#3 However, once the election of the
other coverage is made, it becomes COBRA
continuation coverage under the applicable
COBRA continuation provisions. Thus, for
example, under the Federal COBRA continu-
ation coverage provisions, if a covered em-
ployee chooses different coverage pursuant
to being provided this option, the different
coverage elected must generally be per-
mitted to be continued for the applicable re-
quired period (generally 18 months or 36
months, absent an event that permits cov-
erage to be terminated under the Federal
COBRA continuation provisions) even
though the premium subsidy is only for nine
months.

The conference agreement adds an income
threshold as an additional condition on an
individual’s entitlement to the premium sub-
sidy during any taxable year. The income
threshold applies based on the modified ad-
justed gross income for an individual income
tax return for the taxable year in which the
subsidy is received (i.e., either 2009 or 2010)
with respect to which the assistance eligible
individual is the taxpayer, the taxpayer’s
spouse or a dependent of the taxpayer (with-
in the meaning of section 152 of the Code, de-
termined without regard to sections 152(b)(1),
(b)(2) and (d)(1)(B)). Modified adjusted gross
income for this purpose means adjusted gross
income as defined in section 62 of the Code
increased by any amount excluded from
gross income under section 911, 931, or 933 of
the Code. Under this income threshold, if the
premium subsidy is provided with respect to
any COBRA continuation coverage which
covers the taxpayer, the taxpayer’s spouse,
or any dependent of the taxpayer during a
taxable year and the taxpayer’s modified ad-
justed gross income exceeds $145,000 (or
$290,000 for joint filers), then the amount of
the premium subsidy for all months during
the taxable year must be repaid. The mecha-
nism for repayment is an increase in the tax-
payer’s income tax liability for the year

242 An employer can make this option available to

covered employees under current law.

243 All references to ‘‘Federal COBRA continuation
coverage’’ mean the COBRA continuation coverage
provisions of the Code, ERISA, and PHSA.
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equal to such amount. For taxpayers with
adjusted gross income between $125,000 and
$145,000 (or $250,000 and $290,000 for joint fil-
ers), the amount of the premium subsidy for
the taxable year that must be repaid is re-
duced proportionately.

Under this income threshold, for example,
an assistance eligible individual who is eligi-
ble for Federal COBRA continuation cov-
erage based on the involuntary termination
of a covered employee in August 2009 but
who is not entitled to the premium subsidy
for the periods of coverage during 2009 due to
having income above the threshold, may nev-
ertheless be entitled to the premium subsidy
for any periods of coverage in the remaining
period (e.g. 5 months of coverage) during 2010
to which the subsidy applies if the modified
adjusted gross income for 2010 of the relevant
taxpayer is not above the income threshold.

The conference report allows an individual
to make a permanent election (at such time
and in such form as the Secretary of Treas-
ury may prescribe) to waive the right to the
premium subsidy for all periods of coverage.
For the election to take effect, the indi-
vidual must notify the entity (to which pre-
miums are reimbursed under section 6432(a)
of the Code) of the election. This waiver pro-
vision allows an assistance eligible indi-
vidual who is certain that the modified ad-
justed gross income limit prevents the indi-
vidual from being entitled to any premium
subsidy for any coverage period to decline
the subsidy for all coverage periods and
avoid being subject to the recapture tax.
However, this waiver applies to all periods of
coverage (regardless of the tax year of the
coverage) for which the individual might be
entitled to the subsidy. The premium sub-
sidy for any period of coverage cannot later
be claimed as a tax credit or otherwise be re-
covered, even if the individual later deter-
mines that the income threshold was not ex-
ceeded for a relevant tax year. This waiver is
made separately by each qualified bene-
ficiary (who could be an assistance eligible
individual) with respect to a covered em-
ployee.

Technical chances

The conference agreement makes a number
of technical changes to the COBRA premium
subsidy provisions in the House bill. The
conference agreement clarifies that a ref-
erence to a period of coverage in the provi-
sion is a reference to the monthly or shorter
period of coverage with respect to which pre-
miums are charged with respect to such cov-
erage. For example, the provision is effective
for a period of coverage beginning after the
date of enactment. In the case of a plan that
provides and charges for COBRA continu-
ation coverage on a calendar month basis,
the provision is effective for the first cal-
endar month following date of enactment.

The conference agreement specifically pro-
vides that if a person other than the individ-
ual’s employer pays on the individual’s be-
half then the individual is treated as paying
35 percent of the premium, as required to be
entitled to the premium subsidy. Thus, the
conference agreement makes clear that, for
this purpose, payment by an assistance eligi-
ble individual includes payment by another
individual paying on behalf of the individual,
such as a parent or guardian, or an entity
paying on behalf of the individual, such as a
State agency or charity.

The conference agreement clarifies that,
for the special 60 day election period for a
qualified beneficiary who is eligible for a re-
duced premium and who has not elected
COBRA continuation coverage as of the date
of enactment provided in the House bill, the
election period begins on the date of enact-
ment and ends 60 days after the notice is pro-
vided to the qualified beneficiary of the spe-
cial election period. In addition, the con-
ference agreement clarifies that coverage
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elected under this special election right be-
gins with the first period of coverage begin-
ning on or after the date of enactment. The
conference agreement also extends this spe-
cial COBRA election opportunity to a quali-
fied beneficiary who elected COBRA cov-
erage but who is no longer enrolled on the
date of enactment, for example, because the
beneficiary was unable to continue paying
the premium.

The conference agreement clarifies that a
violation of the new notice requirements is
also a violation of the notice requirements of
the underlying COBRA provision. As under
the House bill, a notice must be provided to
all individuals who terminated employment
during the applicable time period, and not
just to individuals who were involuntarily
terminated.

As under the House bill, coverage under a
flexible spending account (‘“‘FSA’’) is not eli-
gible for the subsidy. The conference agree-
ment clarifies that a FSA is defined as a
health flexible spending account offered
under a cafeteria plan within the meaning of
section 125 of the Code.24¢

As under the House bill, there is a provi-
sion for expedited review, by the Secretary
of Labor or Health and Human Services (in
consultation with the Secretary of the
Treasury), of denials of the premium sub-
sidy. Under the conference agreement, such
reviews must be completed within 15 busi-
ness days (rather than 10 business days as
provided in the House bill) after receipt of
the individual’s application for review. The
conference agreement is intended to give the
Secretaries the flexibility necessary to make
determinations within 15 business days based
upon evidence they believe, in their discre-
tion, to be appropriate. Additionally, the
conference agreement intends that, if an in-
dividual is denied treatment as an assistance
eligible individual and also submits a claim
for benefits to the plan that would be denied
by reason of not being eligible for Federal
COBRA continuation coverage (or failure to
pay full premiums), the individual would be
eligible to proceed with expedited review ir-
respective of any claims for benefits that
may be pending or subject to review under
the provisions of ERISA 503. Under the con-
ference agreement, either Secretary’s deter-
mination upon review is de novo and is the
final determination of such Secretary.

The conference agreement clarifies the re-
imbursement mechanism for the premium
subsidy in several respects. First, it clarifies
that the person to whom the reimbursement
is payable is either (1) the multiemployer
group health plan, (2) the employer main-
taining the group health plan subject to Fed-
eral COBRA continuation coverage require-
ments, and (3) the insurer providing coverage
under an insured plan. Thus, this is the per-
son who is eligible to offset its payroll taxes
for purposes of reimbursement. It also clari-
fies that the credit for the reimbursement is
treated as a payment of payroll taxes. Thus,
it clarifies that any reimbursement for an
amount in excess of the payroll taxes owed is
treated in the same manner as a tax refund.
Similarly, it clarifies that overstatement of
reimbursement is a payroll tax violation.
For example, IRS can assert appropriate pen-
alties for failing to truthfully account for
the reimbursement. However, it is not in-
tended that any portion of the reimburse-
ment is taken into account when deter-
mining the amount of any penalty to be im-

244 Other FSA coverage does not terminate eligi-
bility for coverage. Coverage under another group
Health Reimbursement Account (“HRA’) will not
terminate an individual’s eligibility for the subsidy
as long as the HRA is properly classified as an FSA
under relevant IRS guidance. See Notice 2002-45,
2002-2 CB 93.
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posed against any person, required to collect,

truthfully account for, and pay over any tax

under section 6672 of the Code.

It is intended that reimbursement not be
mirrored in the U.S. possessions that have
mirror income tax codes (the Commonwealth
of the Northern Mariana Islands, Guam, and
the Virgin Islands). Rather, the intent of
Congress is that reimbursement will have di-
rect application to persons in those posses-
sions. Moreover, it is intended that income
tax withholding payable to the government
of any possession (American Samoa, the
Commonwealth of the Northern Mariana Is-
lands, the Commonwealth of Puerto Rico,
Guam, or the Virgin Islands) (in contrast
with FICA withholding payable to the U.S.
Treasury) will not be reduced as a result of
the application of this provision. A person
liable for both FICA withholding payable to
the U.S. Treasury and income tax with-
holding payable to a possession government
will be credited or refunded any excess of (1)
the amount of FICA taxes treated as paid
under the reimbursement rule of the provi-
sion over (2) the amount of the person’s li-
ability for those FICA taxes.

Effective date
The provision is effective for periods of

coverage beginning after the date of enact-

ment. In addition, specific rules are provided
in the case of an assistance eligible indi-
vidual who pays 100 percent of the premium
required for COBRA continuation coverage
for any coverage period during the 60-day pe-
riod beginning on the first day of the first
coverage period after the date of enactment.

Such rules follow the Senate amendment.

B. EXTENSION OF MINIMUM COBRA CONTINU-
ATION COVERAGE (SEC. 3002(B) OF THE HOUSE
BILL)

PRESENT LAW

A covered employee’s termination of em-
ployment (other than for gross misconduct),
whether voluntary or involuntary, is a
COBRA qualifying 245 A covered employee’s
reduction in hours of employment, whether
voluntary or involuntary, is also a COBRA
qualifying event if the reduction results in a
loss of employer sponsored group health plan
coverage.246

The minimum length of coverage continu-
ation that must be offered to a qualified ben-
eficiary depends upon a number of factors,
including the specific qualifying event that
gives rise to a qualified beneficiary’s right to
elect coverage continuation. In the case of a
qualifying event that is the termination, or
reduction of hours, of a covered employee’s
employment, the minimum period of cov-
erage that must be offered to each qualified
beneficiary generally must extend until 18
months after the date of the qualifying
event.24” Under certain circumstances, how-
ever, the coverage continuation period can
be extended up to a maximum total of 36
months. For example, if a second qualifying
event occurs within the initial 18 month con-
tinuation period the initial period will be ex-
tended up to an additional 18 months (for a
total of 36 months) for qualified beneficiaries
other than the covered employee. Similarly,
if a qualified beneficiary is determined to be
disabled for purposes of Social Security dur-
ing the first 60 days of the initial 18 month
continuation coverage period, the initial 18
month period may be extended up to an addi-
tional 11 months (for a total of 29 months)

245 Sec. 4980B(f)(3)(B); Treas. Reg. 54.4980B—4.

246 Sec. 4980(£)(3)(B).

247 Sec. 4980B((£)(2)(B)(i)(D). If coverage under a plan
is lost on account of a qualifying event but the loss
of coverage actually occurs at a later date, the min-
imum coverage period may be extended by the plan
so that it is measured from the date when coverage
is actually lost.
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for the disabled beneficiary and all of his or
her covered family members. If a second
qualifying event then occurs during the addi-
tional 11 month coverage period, the con-
tinuation period may be extended for an-
other seven months, for a total of 36 months
of continuation coverage.

HOUSE BILL

The provision amends section 4980B(f)(2)(B)
to provide extended COBRA coverage periods
for covered employees who qualify for
COBRA continuation coverage due to termi-
nation of employment or reduction in hours
and who (a) are age 55 or older, or (b) have 10
or more years of service with the employer,
at the time of the qualifying event. Such in-
dividuals would be permitted to continue
their COBRA coverage until the earlier of
enrollment for Medicare benefits under title
XVIII of the Social Security Act, becomes
covered under another group health plan.
(described in section 4980B(f)(2)(B)(iv)), or
termination of all health plans sponsored by
the employer offering the COBRA coverage.
The extended coverage period would apply to
all qualified beneficiaries of the covered em-
ployee.

(3) The provision makes parallel changes to
ERISA and PHSA.

Effective date.—The provision is effective
for periods of coverage which would (without
regard to any amendments made by the pro-
vision) end on or after the date of enact-
ment.

SENATE AMENDMENT
No provision.
CONFERENCE AGREEMENT

The conference agreement does not include
the House bill provision.

MODIFY THE HEALTH COVERAGE TAX CREDIT
(SECS. 1899 TO 1899L, OF THE CONFERENCE
AGREEMENT AND SECS. 35, 4980B, 7527, AND
9801 OF THE CODE)

PRESENT LAW
In general

Under the Trade Act of 2002,248 in the case
of taxpayers who are eligible individuals, a
refundable tax credit is provided for 6 per-
cent of the taxpayer’s premiums for qualified
health insurance of the taxpayer and quali-
fying family members for each eligible cov-
erage month beginning in the taxable year.
The credit is commonly referred to as the
health coverage tax credit (‘“HCTC’). The
credit is available only with respect to
amounts paid by the taxpayer. The credit is
available on an advance basis.249

Qualifying family members are the tax-
payer’s spouse and any dependent of the tax-
payer with respect to whom the taxpayer is
entitled to claim a dependency exemption.
Any individual who has other specified cov-
erage is not a qualifying family member.

Persons eligible for the credit

Eligibility for the credit is determined on
a monthly basis. In general, an eligible cov-
erage month is any month if, as of the first
day of the month, the taxpayer (1) is an eli-
gible individual, (2) is covered by qualified
health insurance, (3) does not have other
specified coverage, and (4) is not imprisoned
under Federal, State, or local authority.250
In the case of a joint return, the eligibility

248 Pub. L. No. 107-210 (2002).

2499 An individual is eligible for the advance pay-
ment of the credit once a qualified health insurance
costs credit eligibility certificate is in effect. Sec.
7527. Unless otherwise indicated, all ‘‘section’ ref-
erences are to the Internal Revenue Code of 1986, as
amended.

250 An eligible month must begin after November 4,
2002. This date is 90 days after the date of enactment
of the Trade Act of 2002, which was August 6, 2002.
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requirements are met if at least one spouse
satisfies the requirements.

An eligible individual is an individual who
is (1) an eligible TAA recipient, (2) an eligi-
ble alternative Trade Adjustment Assistance
(“TAA”) recipient, or (3) an eligible Pension
Benefit Guaranty Corporation (‘““PBGC”)
pension recipient.

An individual is an eligible TAA recipient
during any month the individual (1) is re-
ceiving for any day of such month a trade re-
adjustment allowance 25! or who would be eli-
gible to receive such an allowance but for
the requirement that the individual exhaust
unemployment benefits before being eligible
to receive an allowance and (2) with respect
to such allowance, is covered under a certifi-
cation issued under subchapter A or D of
chapter 2 of title II of the Trade Act of 1974.
An individual is treated as an eligible TAA
recipient during the first month that such
individual would otherwise cease to be an el-
igible TAA recipient.

An individual is an eligible alternative
TAA recipient during any month if the indi-
vidual (1) is a worker described in section
246(a)(3)(B) of the Trade Act of 1974 who is
participating in the program established
under section 246(a)(1) of such Act, and (2) is
receiving a benefit for such month under sec-
tion 246(a)(2) of such Act. An individual is
treated as an eligible alternative TAA recipi-
ent during the first month that such indi-
vidual would otherwise cease to be an eligi-
ble TAA recipient.

An individual is a PBGC pension recipient
for any month if he or she (1) is age 55 or
over as of the first day of the month, and (2)
is receiving a benefit any portion of which is
paid by the PBGC. The IRS has interpreted
the definition of PBGC pension recipient to
also include certain alternative recipients
and recipients who have received certain
lump-sum payments on or after August 6,
2002. A person is not an eligible individual if
he or she may be claimed as a dependent on
another person’s tax return.

An otherwise eligible taxpayer is not eligi-
ble for the credit for a month if, as of the
first day of the month, the individual has
other specified coverage. Other specified cov-
erage is (1) coverage under any insurance
which constitutes medical care (except for
insurance substantially all of the coverage of
which is for excepted benefits)252 maintained
by an employer (or former employer) if at
least 50 percent of the cost of the coverage is
paid by an employer253 (or former employer)

251The eligibility rules and conditions for such an
allowance are specified in chapter 2 of title II of the
Trade Act of 1974. Among other requirements, pay-
ment of a trade readjustment allowance is condi-
tioned upon the individual enrolling in certain
training programs or receiving a waiver of training
requirements.

252 Excepted benefits are: (1) coverage only for acci-
dent or disability income or any combination there-
of; (2) coverage issued as a supplement to liability
insurance; (3) liability insurance, including general
liability insurance and automobile liability insur-
ance; (4) worker’s compensation or similar insur-
ance; (b) automobile medical payment insurance; (6)
credit-only insurance; (7) coverage for on-site med-
ical clinics; (8) other insurance coverage similar to
the coverages in (1)-(7) specified in regulations
under which benefits for medical care are secondary
or incidental to other insurance benefits; (9) limited
scope dental or vision benefits; (10) benefits for long-
term care, nursing home care, home health care,
community-based care, or any combination thereof;
and (11) other benefits similar to those in (9) and (10)
as specified in regulations; (12) coverage only for a
specified disease or illness; (13) hospital indemnity
or other fixed indemnity insurance; and (14) Medi-
care supplemental insurance.

253 An amount is considered paid by the employer
if it is excludable from income. Thus, for example,
amounts paid for health coverage on a salary reduc-
tion basis under an employer plan are considered
paid by the employer. A rule aggregating plans of
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of the individual or his or her spouse or (2)
coverage under certain governmental health
programs. Specifically, an individual is not
eligible for the credit if, as of the first day of
the month, the individual is (1) entitled to
benefits under Medicare Part A, enrolled in
Medicare Part B, or enrolled in Medicaid or
SCHIP, (2) enrolled in a health benefits plan
under the Federal Employees Health Benefit
Plan, or (3) entitled to receive benefits under
chapter 55 of title 10 of the United States
Code (relating to military personnel). An in-
dividual is not considered to be enrolled in
Medicaid solely by reason of receiving immu-
nizations.

A special rule applies with respect to alter-
native TAA recipients. For eligible alter-
native TAA recipients, an individual has
other specified coverage if the individual is
(1) eligible for coverage under any qualified
health insurance (other than coverage under
a COBRA continuation provision, State-
based continuation coverage, or coverage
through certain State arrangements) under
which at least 50 percent of the cost of cov-
erage is paid or incurred by an employer of
the taxpayer or the taxpayer’s spouse or (2)
covered under any such qualified health in-
surance under which any portion of the cost
of coverage is paid or incurred by an em-
ployer of the taxpayer or the taxpayer’s
spouse.

Qualified health insurance

Qualified health insurance eligible for the
credit is: (1) COBRA continuation25¢ cov-
erage; (2) State-based continuation coverage
provided by the State under a State law that
requires such coverage; (3) coverage offered
through a qualified State high risk pool; (4)
coverage under a health insurance program
offered to State employees or a comparable
program; (b) coverage through an arrange-
ment entered into by a State and a group
health plan, an issuer of health insurance
coverage, an administrator, or an employer;
(6) coverage offered through a State arrange-
ment with a private sector health care cov-
erage purchasing pool; (7) coverage under a
State-operated health plan that does not re-
ceive any Federal financial participation; (8)
coverage under a group health plan that is
available through the employment of the eli-
gible individual’s spouse; and (9) coverage
under individual health insurance if the eli-
gible individual was covered under individual
health insurance during the entire 30-day pe-
riod that ends on the date the individual be-
came separated from the employment which
qualified the individual for the TAA allow-
ance, the benefit for an eligible alternative
TAA recipient, or a pension benefit from the
PBGC, whichever applies.255

Qualified health insurance does not include
any State-based coverage (i.e., coverage de-
scribed in (2)-(7) in the preceding paragraph),
unless the State has elected to have such
coverage treated as qualified health insur-
ance and such coverage meets certain re-
quirements.256 Such State coverage must
provide that each qualifying individual is
guaranteed enrollment if the individual pays
the premium for enrollment or provides a
qualified health insurance costs eligibility
certificate and pays the remainder of the

the same employer applies in determining whether

the employer pays at least 50 percent of the cost of
coverage.

2%4COBRA continuation
9832(d)(1).

255 For this purpose, “‘individual health insurance”
means any insurance which constitutes medical care
offered to individuals other than in connection with
a group health plan. Such term does not include
Federal- or State-based health insurance coverage.

26For guidance on how a State elects a health
program to be qualified health insurance for pur-
poses of the credit, see Rev. Proc. 2004-12, 2004-1 C.B.
528.

is defined in section

H1501

premium. In addition, the State-based cov-
erage cannot impose any pre-existing condi-
tion limitation with respect to qualifying in-
dividuals. State-based coverage cannot re-
quire a qualifying individual to pay a pre-
mium or contribution that is greater than
the premium or contribution for a similarly
situated individual who is not a qualified in-
dividual. Finally, benefits under the State-
based coverage must be the same as (or sub-
stantially similar to) benefits provided to
similarly situated individuals who are not
qualifying individuals.

A qualifying individual is an eligible indi-
vidual who seeks to enroll in the State-based
coverage and who has aggregate periods of
creditable coverage25” of three months or
longer, does not have other specified cov-
erage, and who is not imprisoned. In general
terms, creditable coverage includes health
care coverage without a gap of more than 63
days. Therefore, if an individual’s qualifying
coverage were terminated more than 63 days
before the individual enrolled in the State-
based coverage, the individual would not be
a qualifying individual and would not be en-
titled to the State-based protections. A
qualifying individual also includes qualified
family members of such an eligible indi-
vidual.

Qualified health insurance does not include
coverage under a flexible spending or similar
arrangement or any insurance if substan-
tially all of the coverage is for excepted ben-
efits.

Other rules

Amounts taken into account in deter-
mining the credit may not be taken into ac-
count in determining the amount allowable
under the itemized deduction for medical ex-
penses or the deduction for health insurance
expenses of self-employed individuals.
Amounts distributed from a medical savings
account or health savings accounts are not
eligible for the credit. The amount of the
credit available through filing a tax return is
reduced by any credit received on an advance
basis. Married taxpayers filing separate re-
turns are eligible for the credit; however, if
both spouses are eligible individuals and the
spouses file separate returns, then the spouse
of the taxpayer is not a qualifying family
member.

The Secretary of the Treasury is author-
ized to prescribe such regulations and other
guidance as may be necessary or appropriate
to carry out the credit provision.

COBRA

The Consolidated Omnibus Reconciliation
Act of 1985 (‘“‘COBRA”) requires that a group
health plan must offer continuation coverage
to qualified beneficiaries in the case of a
qualifying event. An excise tax under the
Code applies on the failure of a group health
plan to meet the requirement.258 Qualifying
events include the death of the covered em-
ployee, termination of the covered employ-
ee’s employment, divorce or legal separation
of the covered employee, and certain bank-
ruptcy proceedings of the employer. In the
case of termination from employment, the
coverage must be extended for a period of
not less than 18 months. In certain other
cases, coverage must be extended for a period
of not less than 36 months. Under such period
of continuation coverage, the plan may re-
quire payment of a premium by the bene-
ficiary of up to 102 percent of the applicable
premium for the period.

HOUSE BILL

No provision.

257Creditable coverage is determined under the
Health Insurance Portability and Accountability
Act. Sec. 9801(c).

258 Sec. 4980B.
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SENATE AMENDMENT

No provision.259

CONFERENCE AGREEMENT

Increase in credit percentage amount

The provision increases the amount of the
HCTC to 80 percent of the taxpayer’s pre-
miums for qualified health insurance of the
taxpayer and qualifying family members.

Effective date.—The provision is effective
for coverage months beginning on or after
the first day of the first month beginning 60
days after date of enactment. The increased
credit rate does not apply to months begin-
ning after December 31, 2010.

Payment for monthly premiums paid prior to
commencement of advance payment of credit

The provision provides that the Secretary
of Treasury shall make one or more retro-
active payments on behalf of certified indi-
viduals equal to 80 percent of the premiums
for coverage of the taxpayer and qualifying
family members for qualified health insur-
ance for eligible coverage months occurring
prior to the first month for which an ad-
vance payment is made on behalf of such in-
dividual. The amount of the payment must
be reduced by the amount of any payment
made to the taxpayer under a national emer-
gency grant pursuant to section 173(f) of the
Workforce Investment Act of 1998 for a tax-
able year including such eligible coverage
months.

Effective date.—The provision is effective
for eligible coverage months beginning after
December 31, 2008. The Secretary of the
Treasury, however, is not required to make
any payments under the provision until after
the date that is six months after the date of
enactment. The provision does not apply to
months beginning after December 31, 2010.
TAA recipients mot enrolled in training pro-

grams eligible for credit

The provision modifies the definition of an
eligible TAA recipient to eliminate the re-
quirement that an individual be enrolled in
training in the case of an individual receiv-
ing unemployment compensation. In addi-
tion, the provision clarifies that the defini-
tion of an eligible TAA recipient includes an
individual who would be eligible to receive a
trade readjustment allowance except that
the individual is in a break in training that
exceeds the period specified in section 233(e)
of the Trade Act of 1974, but is within the pe-
riod for receiving the allowance.

Effective date.—The provision is effective
for months beginning after the date of enact-
ment in taxable years ending after such date.
The provision does not apply to months be-
ginning after December 31, 2010.

TAA pre-certification period rule for purposes of
determining whether there is a 63-day lapse
in creditable coverage

Under the provision, in determining if
there has been a 63-day lapse in coverage
(which determines, in part, if the State-
based consumer protections apply), in the
case of a TAA-eligible individual, the period
beginning on the date the individual has a
TAA-related loss of coverage and ending on
the date which is seven days after the date of
issuance by the Secretary (or by any person
or entity designated by the Secretary) of a
qualified health insurance costs credit eligi-
bility certificate (under section 7527) for such
individual is not taken into account.

Effective date.—The provision is effective
for plan years beginning after the date of en-
actment. The provision does not apply to
plan years beginning after December 31, 2010.

29The Senate amendment did not amend the
HCTC, but section 1701 of the Senate amendment
provided for a temporary extension of the Trade Ad-
justment Assistance Program (generally until De-
cember 31, 2010). Certain beneficiaries of this pro-
gram are eligible for the HCTC.
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Continued qualification of family members after
certain events

The provision provides continued eligi-
bility for the credit for family members after
certain events. The rule applies in the case
of (1) the eligible individual becoming enti-
tled to Medicare, (2) divorce and (3) death.

In the case of a month which would be an
eligible coverage month with respect to an
eligible individual except that the individual
is entitled to benefits under Medicare Part A
or enrolled in Medicare Part B, the month is
treated as an eligible coverage month with
respect to the individual solely for purposes
of determining the amount of the credit with
respect to qualifying family members (i.e.,
the credit is allowed for expenses paid for
qualifying family members after the eligible
individual is eligible for Medicare). Such
treatment applies only with respect to the
first 24 months after the eligible individual
is first entitled to benefits under Medicare
Part A or enrolled in Medicare Part B.

In the case of the finalization of a divorce
between an eligible individual and the indi-
vidual’s spouse, the spouse is treated as an
eligible individual for a period of 24 months
beginning with the date of the finalization of
the divorce. Under such rule, the only family
members that may be taken into account
with respect to the spouse as qualifying fam-
ily members are those individuals who were
qualifying family members immediately be-
fore such divorce finalization.

In the case of the death of an eligible indi-
vidual, the spouse of such individual (deter-
mined at the time of death) is treated as an
eligible individual for a period of 24 months
beginning with the date of death. Under such
rule, the only qualifying family members
that may be taken into account with respect
to the spouse are those individuals who were
qualifying family members immediately be-
fore such death. In addition, any individual
who was a qualifying family member of the
decedent immediately before such death 260
treated as an eligible individual for a period
of 24 months beginning with the date of
death, except that in determining the
amount of the HCTC only such qualifying
family member may be taken into account.

Effective date.—The provision is effective
for months beginning after December 31,
2009. The provision does not apply to months
that begin after December 31, 2010.

Alignment of COBRA coverage

The maximum required COBRA continu-
ation coverage period is modified by the pro-
vision with respect to certain individuals
whose qualifying event is a termination of
employment or a reduction in hours. First,
in the case of such a qualifying event with
respect to a covered employee who has a
nonforfeitable right to a benefit any portion
of which is paid by the PBGC, the maximum
coverage period must end not earlier than
the date of death of the covered employee (or
in the case of the surviving spouse or depend-
ent children of the covered employee, not
earlier than 24 months after the date of
death of the covered employee). Second, in
the case of such a qualifying event where the
covered employee is a TAA eligible indi-
vidual as of the date that the maximum cov-
erage period would otherwise terminate, the
maximum coverage period must extend dur-
ing the period that the individual is a TAA
eligible individual.

Effective date.—The provision is effective
for periods of coverage that would, without
regard to the provision, end on or after the
date of enactment, provided that the provi-
sion does not extend any periods of coverage
beyond December 31, 2010.

260Tn the case of a dependent, the rule applies to

the taxpayer to whom the personal exemption de-
duction under section 151 is allowable.
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Addition of coverage through voluntary employ-
ees’ beneficiary associations

The provision expands the definition of
qualified health insurance by including cov-
erage under an employee benefit plan funded
by a voluntary employees’ beneficiary asso-
ciation (““VEBA”, as defined in section
501(c)(9)) established pursuant to an order of
a bankruptcy court, or by agreement with an
authorized representative, as provided in sec-
tion 1114 of title 11, United States Code.

Effective date.—The provision is effective
on the date of enactment. The provision does
not apply with respect to certificates of eli-
gibility issued after December 31, 2010.

Notice requirements

The provision requires that the qualified
health insurance costs credit eligibility cer-
tificate provided in connection with the ad-
vance payment of the HCTC must include (1)
the name, address, and telephone number of
the State office or offices responsible for pro-
viding the individual with assistance with
enrollment in qualified health insurance, (2)
a list of coverage options that are treated as
qualified health insurance by the State in
which the individual resides, (3) in the case
of a TAA-eligible individual, a statement in-
forming the individual that the individual
has 63 days from the date that is seven days
after the issuance of such certificate to en-
roll in such insurance without a lapse in
creditable coverage, and (4) such other infor-
mation as the Secretary may provide.

Effective date.—The provision is effective
for certificates issued after the date that is
six months after the date of enactment. The
provision does not apply to months begin-
ning after December 31, 2010.

Survey and report on enhanced health coverage
tax credit program

Survey

The provision requires that the Secretary
of the Treasury must conduct a biennial sur-
vey of eligible individuals containing the fol-
lowing information:

1. In the case of eligible individuals receiv-
ing the HCTC (including those participating
in the advance payment program (the “HCTC
program’’)) (A) demographic information of
such individuals, including income and edu-
cation levels, (B). satisfaction of such indi-
viduals with the enrollment process in the
HCTC program, (C) satisfaction of such indi-
viduals with available health coverage op-
tions under the credit, including level of pre-
miums, benefits, deductibles, cost-sharing
requirements, and the adequacy of provider
networks, and (D) any other information
that the Secretary determines is appro-
priate.

2. In the case of eligible individuals not re-
ceiving the HCTC (A) demographic informa-
tion on each individual, including income
and education levels, (B) whether the indi-
vidual was aware of the HCTC or the HCTC
program, (C) the reasons the individual has
not enrolled in the HCTC program, including
whether such reasons include the burden of
process of enrollment and the affordability
of coverage, (D) whether the individual has
health insurance coverage, and, if so, the
source of such coverage, and (E) any other
information that the Secretary determines is
appropriate.

Not later than December 31 of each year in
which a survey described above is conducted
(beginning in 2010), the Secretary of Treas-
ury must report to the Committee on Fi-
nance and the Committee on Health, Edu-
cation, Labor, and Pensions of the Senate
and the Committee on Ways and Means and
the Committee on Education and Labor of
the House of Representatives the findings of
the most recent survey.

Report

Not later than October 1 of each year (be-
ginning in 2010), the Secretary of Treasury
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must report to the Committee on Finance
and the Committee on Health, Education,
Labor, and Pensions of the Senate and the
Committee on Ways and Means and the Com-
mittee on Education and Labor of the House
of Representatives the following information
with respect to the most recent taxable year
ending before such date:

1. In each State and nationally (A) the
total number of eligible individuals and the
number of eligible individuals receiving the
HCTC, (B) the total number of such eligible
individuals who receive an advance payment
of the HCTC through the HCTC program, (C)
the average length of the time period of par-
ticipation of eligible individuals in the HCTC
program, and (D) the total number of partici-
pating eligible individuals in the HCTC pro-
gram who are enrolled in each category of
qualified health insurance with respect to
each category of eligible individuals.

2. In each State and nationality, an anal-
ysis of (A) the range of monthly health in-
surance premiums, for self-only coverage and
for family coverage, for individuals receiving
the benefit of the HCTC and (B) the average
and median monthly health insurance pre-
miums, for self-only coverage and for family
coverage, for individuals receiving the HCTC
with respect to each category of qualified
health insurance.

3. In each State and nationally, an analysis
of the following information with respect to
the health insurance coverage of individuals
receiving the HCTC who are enrolled in
State-based coverage: (A) deductible
amounts, (B) other out-of-pocket cost-shar-
ing amounts, and (C) a description of any an-
nual or lifetime limits on coverage or any
other significant limits on coverage services
or benefits. The information must be re-
ported with respect to each category of cov-
erage.

4. In each State and nationally, the gender
and average age of eligible individuals who
receive the HCTC in each category of quali-
fied health insurance with respect to each
category of eligible individuals.

5. The steps taken by the Secretary of the
Treasury to increase the participation rates
in the HCTC program among eligible individ-
uals, including outreach and enrollment ac-
tivities.

6. The cost of administering the HCTC pro-
gram by function, including the cost of sub-
contractors, and recommendations on ways
to reduce the administrative costs, including
recommended statutory changes.

7. After consultation with the Secretary of
Labor, the number of States applying for and
receiving national emergency grants under
section 173(f) of the Workforce Investment
Act of 1998, the activities funded by such
grants on a State-by-State basis, and the
time necessary for application approval of
such grants.

Other non-revenue provisions

The provision also authorizes appropria-
tions for implementation of the revenue pro-
visions of the provision and provides grants
under the Workforce Investment Act of 1998
for purposes related to the HCTC.

GAO study

The provision requires the Comptroller
General of the United States to conduct a
study regarding the HCTC to be submitted to
Congress no later than March 31, 2010. The
study is to include an analysis of (1) the ad-
ministrative costs of the Federal govern-
ment with respect to the credit and the ad-
vance payment of the credit and of providers
of qualified health insurance with respect to
providing such insurance to eligible individ-
uals and their families, (2) the health status
and relative risk status of eligible individ-
uals and qualified family members covered
under such insurance, (3) participation in the
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credit and the advance payment of the credit
by eligible individuals and their qualifying
family members, including the reasons why
such individuals did or did not participate
and the effects of the provision on participa-
tion, and (4) the extent to which eligible in-
dividuals and their qualifying family mem-
bers obtained health insurance other than
qualifying insurance or went without insur-
ance coverage. The provision provides the
Comptroller General access to the records
within the possession or control of providers
of qualified health insurance if determined
relevant to the study. The Comptroller Gen-
eral may not disclose the identity of any
provider of qualified health insurance or eli-
gible individual in making information
available to the public.
EFFECTIVE DATE

The provision is generally effective upon
the date of enactment, excepted as otherwise
noted above.
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INCENTIVES FOR BELIGIBLE PROFESSIONALS.
(HOUSE BILL SEC. 4311; SENATE BILL SEC.
4201; CONFERENCE AGREEMENT SEC. 4101)

CURRENT LAW

There are several current legislative and
administrative initiatives to promote the
use of Health Information Technology (HIT)
and Electronic Health Records (EHR’s) in
the Medicare program. The Medicare Mod-
ernization Act of 2003 (MMA; P.L. 108-173) es-
tablished a timetable for the Centers for
Medicare and Medicaid Services (CMS) to de-
velop e-prescribing standards, which provide
for the transmittal of such information as
eligibility and benefits (including formulary
drugs), information on the drug being pre-
scribed and other drugs listed in the pa-

H1503

tient’s medication history (including drug-
drug interactions), and information on the
availability of lower-cost, therapeutically
appropriate alternative drugs. CMS issued a
set of foundation standards in 2005, then pi-
loted and tested additional standards in 2006,
several of which were part of a 2008 final
rule. The final Medicare e-prescribing stand-
ards, which become effective on April 1, 2009,
apply to all Part D sponsors, as well as to
prescribers and dispensers that electroni-
cally transmit prescriptions and prescrip-
tion-related information about Part D drugs
prescribed for Part D eligible individuals.
The MMA did not require Part D drug pre-
scribers and dispensers to e-prescribe. Under
its provisions, only those who choose to e-
prescribe must comply with the new stand-
ards. However, the Medicare Improvement
for Patients and Providers Act of 2008
(MIPPA; P.L. 110-275) included an e-pre-
scribing mandate and authorized incentive
bonus payments for e-prescribers between
2009 and 2013. Beginning in 2012, payments
will be reduced for those who fail to e-pre-
scribe.

CMS is administering a number of addi-
tional programs to promote EHR adoption.
The MMA mandated a three-year pay-for-
performance demonstration in four states
(AR, CA, MA, UT) to encourage physicians to
adopt and use EHR to improve care for
chronically ill Medicare patients. Physicians
participating in the Medicare Care Manage-
ment Performance (MCMP) demonstration
receive bonus payments for reporting clin-
ical quality data and meeting clinical per-
formance standards for treating patients
with certain chronic conditions. They are el-
igible for an additional incentive payment
for using a certified EHR and reporting the
clinical performance data electronically.

CMS has developed a second demonstration
to promote EHR adoption using its Medicare
waiver authority. The five-year Medicare
EHR demonstration is intended to build on
the foundation created by the MCMP pro-
gram. It will provide financial incentives to
as many as 1,200 small- to medium-sized phy-
sician practices in 12 communities across the
country for using certified EHRs to improve
quality, as measured by their performance
on specific clinical quality measures. Addi-
tional bonus payments will be made based on
the number of EHR functionalities a physi-
cian group has incorporated into its practice.

The Tax Relief and Health Care Act of 2006
(P.L. 109-432) established a voluntary physi-
cian quality reporting system, including an
incentive payment for Medicare providers
who report data on quality measures. The
Medicare Physician Quality Reporting Ini-
tiative (PQRI) was expanded by the Medi-
care, Medicaid, and SCHIP Extension Act of
2007 (P.L. 110-173) and by MIPPA, which au-
thorized the program indefinitely and in-
creased the incentive that eligible physi-
cians can receive for satisfactorily reporting
quality measures. In 2009, eligible physicians
may earn a bonus payment equivalent to
2.0% of their total allowed charges for cov-
ered Medicare physician fee schedule serv-
ices. The PQRI quality measures include a
structural measure that conveys whether a
physician has and uses an EHR.

HOUSE BILL

The House bill would add an incentive pay-
ment to certain eligible professionals for the
adoption and ‘‘meaningful use,” defined
below, of a certified EHR system. Profes-
sionals eligible for the incentive payments
are those who participate in Medicare and
who are defined under Sec. 1861(r) of the So-
cial Security Act.

Incentive payments. The amount of EHR in-
centive payments that eligible providers
could receive would be capped, based on the



